STATE OF HAWAI
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Boating and Ocean Recreation
Honolulu, Hawaii 96813

August 12,2016

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii Statewide

Continuation of Revocable Permits on the Islands of Oahu, Maui, Lanai, Hawaii, and Kauai;
Various Locations and Tax Map Keys Statewide

REQUEST

Continuation of the revocable permits (“RPs”) listed in Exhibit “A” retroactively from July 1, 2016
through June 30, 2017.

LEGAL AUTHORITY

HRS §171-55. “Notwithstanding any other law to the contrary, the board of land and natural resources
may issue permits for the temporary occupancy of state lands or an interest therein on a month-to-month
basis by direct negotiation without public auction, under conditions and rent which will serve the best
interests of the State, subject, however, to those restrictions as may from time to time be expressly imposed
by the board. A permit on a month-to-month basis may continue for a period not to exceed one year from
the date of its issuance; provided that the board may allow the permit to continue on a month-to-month
basis for additional one year periods.”

BACKGROUND

The Division of Boating and Ocean Recreation (“DOBOR?”) is responsible for managing the State’s
recreational boat harbors and facilities, offshore waters, and ocean recreation resources and activities. In
managing the fast lands, submerged lands, and facilities under its jurisdiction, DOBOR issues long-term
leases, concession agreements, and month-to-month RPs. The revenues collected from the leases,
concession agreements, and RPs are deposited into DOBOR’s boating special fund, which is DOBOR’s
sole source of funding for its operations, including repair and maintenance of its harbors and facilities,
ocean recreation programs, debt-service for capital improvements, and administrative expenses.

The 31 RPs listed in Exhibit "A" encumber almost 20 acres of state lands and generate $320,619.60 in
annual base rent.'

On July 24, 2015, under Agenda Item J-3, the Board of Land and Natural Resources (“Board”) approved
the continuation of the RPs managed by DOBOR, on a month-to-month basis for up to one additional year,
retroactively from July 1, 2015 through June 30, 2016.

! Exhibit "A" does not include four (4) RPs that were recently issued by DOBOR since the continuation of the new RPs is not
necessary at this time. The annual base rent excludes percentage or gallonage rent to which DOBOR may be entitled (in excess of the
annual base rent) under 11 of its RPs.

ITEM J-1
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The Board also authorized three additional actions. The three actions are described below together with
the current status of DOBOR's progress on each action:

1. Execution of new RPs in the most current RP form approved by the Department of the Attorney
General (“AG”). The purpose of this action is to update DOBOR's RPs to the most current RP
form, which includes updated insurance and environmental conditions and allows the permitted uses
specified in the existing RP as well as any other uses permitted under the applicable county zoning,
subject to the prior approval of the Chairperson and compliance with HRS Chapter 343.

Current Status: The AGs prepared new RP documents for all of DOBOR's RPs, which DOBOR has
sent to the permittees for execution.

2. Adjustments to the RP rents by the Chairperson based on an independent appraisal procured by
DOBOR.

Current Status: DOBOR retained an independent appraiser to determine current market rents for
the RPs. In connection with this effort, DOBOR enlisted the assistance of two Land Division staff
members who prepared a detailed inventory of the RPs, met with the appraiser to discuss each RP
listed in the inventory, and drafted the scope of work for the appraisal. A notice to proceed has
been issued to the appraiser, and the draft appraisal report is expected to be completed by
September 9, 2016.

Once the appraisal is completed, the RP rents will be adjusted to the market rents determined by the
appraisal” Should any permittee object to the new rent, the permittee may exercise its right to
terminate the RP by providing DOBOR written notice in accordance with the terms of the RP.

3. Interim increases to the RP rents until the market rents are determined by independent appraisal.
The interim rent increases shall be equal to the CPI for the most recent five (5) years or the number
of years the RP has been in existence, whichever is shorter.

Current Status: DOBOR implemented the interim rent increases approved by the Board.

On July 24, 2015, under Agenda Item J-3, three (3) permittees testified before the Board that they had
previously requested long-term leases from DOBOR for their respective parcels, but that DOBOR had not
addressed their requests. The Board required DOBOR to report back to the Board on why it had not
addressed the three permittees requests for long-term leases and whether DOBOR would be able to replace
the existing RPs with long-term leases.

On March 24, 2016, under Agenda Item J-1, DOBOR staff provided a status report to the Board on the
above-mentioned requests of the three permittees. According to staff's research, DOBOR cannot issue
long-term leases because all three of the RPs is for lands that are not legally subdivided lots.® In addition,
staff's research indicated the current operations conducted on the three permittees’ lands may not be
allowed under current county zoning ordinances.*

REMARKS

2 The Board previously authorized the Chairperson to adjust the rent for any RP in accordance with the terms of the RP.,

3 For purposes of this submittal, staff's use of the term "legally subdivided lot" or "legal lot of record" means a lot that has been created
pursuant to the applicable county's subdivision approval process. County subdivision approval ensures that all lots meet county
subdivision standards and have access to a public road and to utility services.

“The current uses may have been "grandfathered" but further research would be necessary to confirm this.
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Revocable Permit Task Force. In response to concerns and issues raised by the public and media, a
Revocable Permit Task Force was convened to review DLNR’s RP process and permit status and to
provide recommendations on how to improve DLNR’s RP program. On June 24, 2016, under Agenda
Item D-7, the Board approved the Task Force’s findings and recommendations.

Among the principles identified by the Task Force were DLNR’s constitutional and statutory fiduciary
obligations as the manager of the public trust, obtaining a fair revenue for the trust and trust beneficiaries,
and developing an RP process and decision-making standards that are consistent and equitable across the
respective DLNR divisions. The Task Force also promoted the concepts of openness, fairness and
competition and recommended making all RPs available to the public for review. DOBOR is currently
working on listing its RPs online which will include significant property characteristics and DOBOR's
contact information for interested parties.

DOBOR will work with the other DLNR Divisions towards developing an RP process and decision-
making standards that are consistent and equitable across the respective DLNR divisions.

Subdivision Issues. During its Board meeting on March 24, 2016, the Board raised the issue of whether
state-owned lands are subject to the counties' subdivision ordinances. Staff deferred to the Attorney
General's office on that issue but indicated that it is possible the State may not be subject to the counties’
subdivision ordinances in certain instances. Staff, however, also explained that even if DOBOR is not
subject to the counties' subdivision ordinances, it may not be prudent to offer a long-term lease for un-
subdivided lands in certain cases.

DOBOR believes creating legally subdivided lots is prudent land management for the following reasons:

1. Creating legally subdivided lots enhances the value and use of the property because it facilitates a
private lessee's ability to acquire a building permit, financing, and title insurance.

2. Creating legally subdivided lots enhances DOBOR's ability to use or lease the remainder of the
property (which is oftentimes larger than the leased area).

3. Creating legally subdivided lots prevents a lease, mortgage, or lien from potentially encumbering
lands in excess of the intended demised area. This is particularly a concern when the subject area
is registered with Land Court.’

When appropriate and consistent with prudent land management practices, DOBOR will seek to create
legally subdivided lots to offer for lease.

Justification for Revocable Permits. Based on staff's preliminary research, it appears that the lands
demised by DOBOR's RPs are not legally subdivided lots. As stated above, DOBOR is unable to offer
long-term leases for lands that are legally subdivided lots. Until DOBOR can create legally subdivided
lots to offer for lease, RPs are the appropriate disposition. DOBOR is not aware of any non-compliance
issues, or pending litigation with any of the 31 RPs.

Executive Orders. In general, fee simple title to State lands is held by DLNR and under Land Division's
jurisdiction. Management jurisdiction of state lands is transferred to other State agencies and divisions by

> Staff has not conducted a comprehensive review/research of all title and Land Court records but is aware of some DOBOR lands that
are registered with the Land Court. Once an encumbrance is noted on a Land Court Certificate of Title for a Land Court lot, the
encumbrance would likely be deemed an encumbrance against the entire Land Court lot.
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a Governor's Executive Order ("EQO") pursuant to HRS §171-11.

Prior to June 30, 1992, the State Department of Transportation ("DOT") managed both the State's
commercial harbors and the State's recreational small boat harbors. As such, EOs were issued to DOT for
all of the State harbors.

On July 1, 1992, the recreational small boat harbors were transferred from DOT to DOBOR via Act 272
(1991). To properly document the transfer, the EOs issued to DOT need to be cancelled, and new EOs
issued to DOBOR.® Land Division is responsible for canceling and issuing EOs. To date, new EOs for
some of the recreational small boat harbors have been issued, but many remain outstanding.

In addition to the EO issue, staff believes that the lands for the entire area of some of the recreational small
boat harbors may not be legally subdivided lots. For example, where a commercial harbor is located
adjacent to a recreational small boat harbor, the lands for the recreational small boat harbor transferred
from DOT to DOBOR may still be a portion of a larger legal lot of record that remains under DOT's
jurisdiction (e.g., the Kahului harbors).?

Staff recommends obtaining large lot (or bulk lot) subdivision approvals from the applicable county for the
recreational small boat harbor lands transferred to DOBOR and completing the cancellation and reissuance
of the EOs, particularly for those harbors that are core assets with development and revenue potential.
Staff also recommends this be done prior to DOBOR commencing any development solicitations (e.g.,
RFPs) that contemplate a private-public partnership as such preliminary title issues are integral to private
developers.

DOBOR Staffing. As previously reported to the Board, DOBOR's property manager position had been
vacant since 2014 which created a backlog in DOBOR's property management projects and tasks. Inthe
interim, DOBOR enlisted the assistance of two Land Division staff members to assist with certain projects,
including analyzing all of DOBOR's RPs, retaining an independent appraiser to determine current market
rents, recommending and implementing the interim rent increases, and preparing the last three RP Board
submittals, including this one.

In March 2016, DOBOR hired a property manager who had been in training and began addressing the
backlog of projects and tasks. Managing DOBOR's RPs was also the responsibility of the new property
manager. Unfortunately, the new property manager did not pass the probationary period, and the position
is once again vacant. In addition, Land Division recently terminated the contract of one of the two Land
Division staff members who were assisting DOBOR. DOBOR is re-enlisting the assistance of the one
remaining Land Division staff member for certain projects (including its RPs) until a new property
manager is hired.

RECOMMENDATION
That the Board:

® Although management jurisdiction was legally transferred by law, it would be prudent to properly document the transfer by
cancelling the EOs to DOT and issuing new EOs to DOBOR. This issue was previously raised by a potential developer/lessee and its
lender who expressed concern about a lack of documentation granting DOBOR the authority to issue a long-term lease.

" The common practice within the State when transferring management jurisdiction of lands via an EO entails attaching a survey map
and description of the lands, which map is created by a State surveyor. However, the map and description merely reflect the metes and
bounds of the lands but generally do not reflect a legal lot of record.
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1. Approve the continuation of each RP listed in Exhibit “A” on a month-to-month basis for a one-year
period, retroactively from July 1, 2016 through June 30, 2017, subject to the permittee being in full
compliance with all of the RP terms and conditions.

2. Delegate to the Chairperson the authority to adjust the rent for any RP in accordance with the rents
determined by independent appraisal and the terms of the RP.

Respectfully Submitted,

L, S

Edward R Underwood, Administrator

APPROVED FOR SUBMITTAL.:

Suzanrie D. Case, Chairperson
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